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~ al1fu;r~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-024-19-20 }J2';j £ 9 ,a:i.'2...."J-6°1-
~Date :30-08-2019 "GlRf ffl c#l" cITTror Date of Issue: e>0J / o~ J '20 \} c.4k.
ft 3wrrgias agent (rfta) rr nfRa 6J
Passed by Shri Gopi Nath Commissioner (Appeals) Ahmedabad

3r9 snrga, bra sar zyca , nsrerarz-Ill aura4 rr ut I arr? :20/DIGNRINKI2018-19
f2its : 03-12-2018 @fora

Arising out of Order-in-Original: 20/D/GNR/NK/2018-19, Date: 03-12-2018 Issued by:
Assistant Commissioner,CGST, Div:Gandhinagar, Gandhinagar Commissionerate,
Ahmedabad.

'cl" ~14l&lcl5dl ~~ cf>T .,r:f ZcT '1cTT

Name & Address of the Appellant & Respondent

Mis. Dahej SEZ Ltd.

al{ anfhg 3r@merarias srra nar & "ITT cffi" ~~ cfi J;!fc, zqenRenR f) aar ng er 3f@ult
cITT arqhq m TR)arur anmr-=r ~ cf>x x-lcnffi % 1

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\avl r grlerar smear
Revision application to Government of India :

(1) a?tu Una yca arfefr, 1994 c#l" rrr 3iafa Rh aag mg nrcii cB" <TR q@tar arr at '3Cf-~ cB"
];I~ ~ m- ata""rm Tffiarur ~ ·3l<R x-!fucr. mnraal, Ra int=zu, ruq f@qt, theft +iRrc, iJflcFl" cficr
raa, ire mf, { fee# : 110001 · cITT c#l" 'Gli'fr 'cff~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufe maznf me sra fl sf nan fa#t quern a 3r1 arm j m fcITTfr ~ ~':r
~~T-/ T,rc;r c?r ur g nf T-/, m f04h 4wrl zu +Tuer i& as fhat area i <rr fcITTfr 1~ T-/ ID
'iTR c#l" Wcl,,:rr <B" c:RR ~ of I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another dur_ing the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(m) 1:rR('f <B" <rTITT fcITTfr ~ m ~~ T-/~ >lIB l:R m >lIB m- rctf.mfuT ii @qjlr ye ace m u Una
~ <B" rorc <B" ·J:IP-m T-/ '11T 1:rR('f a are f@ft lg zmr q2 i fuffaa ?1

(b) In case of rebate of duty of excise on goods exported to any countrt P.t~i~ outside
India of on excisable material used in the manufacture of the goods w ~~~~fa~ , to any
country 01 territory outside India. %,e
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(<T) ~ ~ <ITT :f@Ff fcl;-i;r f.r.=rr mm cI> <TTITT" (~ m~ <ITT) ~ fclRIT TI<TT l=!@ 5'r 1 -3'

(c)· In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. "

'cf 3iR Una #6t salad zgca :f@Ff cl> fuq- sit sget #fee mrn a6t n{ & sir ha srhgr uit gr er "c:ct
~ cI>~ ~- 3rcfrc;r cI> am 1lTffif m W'flr "CR marf@a sf@fzm (i.2) 1998 mxr 109 am~ fcl;-i;r ~
"ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) a4tr snra zycn (srft) Prra], 2oo1 a fu o siaf Raff{e qua in sv-s # at ufjt i, hf
arr# uR 3mar )fRe#ts rfR° l=!IB cl> %'R ~-3lml "c:cf 37ft 3net 6t t-t ufji a rel sf arraa fclRIT
utarfl ur# rrer arr z. al gzrnf a 3W@ mxT 35-~ if~ t#l- cl> :r@"R a qd # rer tr-6 4rear
6 uf #4 sift afeyy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of .
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@u 3ma mer ugi viva ma v Garr ffl m~ co1'f "ITT cTT ffl 200/- ffi :r@"R cBT ~ 3ITT"
"Gi1,T iarr an ya la cznr zt cTT 1000 /- cBT ffi :r@"R cBT ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is . Q
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

xll1TT zyca , trqr zycen vi @hara an9ttu Inf@raw#f aft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 cBT mxT 35- uo.fr/35-~ cl> 3"[c'fl"ffi:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

qfRarr 4Rb 2 (1) a i aa; 31]a srarar at ar@ta, an@ctmm ii tr rca, a#tu ma
zycan vi hara srdl4ta rrnf@raw (Rec) 6l uRa eh#tr 4)fear, srsrerar iarr zifa, sen6fl
rn, 3'R1R"cIT, jj(\J-tcU6'11c., ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above. Q
(2) b4ta area zgc (srft) Pmra6al, 2001 at sent s 3ifa Tua g-3 # fefffR fag 1gar 37fl#a
nrznf@ravwi t n{ 3fl fh 3rft fs; ·rg 3met #t ar uRzi fa usi sn zyca at min, ans at 1=fT1T 3TR
rmn mar G4fa T; 5 "Rrof m~ co1'f % cIBT ~ 1 ooo /- ffi ~ 6T1"fr I ui snr zyG at lfTlT, «:ffuf cBT 1=fT1T
3it nza zza if T; 5 "Rrof m 50 "Rrof "c1"cn "ITT m~ 5000 /- ffi ~ 6T1"fr I sri sar ye at it, anu
c#r 1IT1f 3j Gura Tar uif T; 50 "Rror nU vnt & azi a; 1000o /- m~ "ITT1"fr I c#r m~
~ cl> .:rr1=f z-r~~~ cl> X<i"Cf it °Wi'ef cBT \iITlf I "<:16 ~ '3x'f C{{!;JR cl> fclffir ~ mc\-urPlcn 1!B! cB' ~ c#r
mm <ITT 5'r

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against .
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zf sa am?r { per srrzii <ITT "fl1-ITcM 'ITTffi % m ~ ~~ <B" fuq- m <ITT :f@Ff~ ctir z-r
fclTT:iT urn afeg z ta g ft fcn fffim W cITTlI z-T ffl cB' fuq- <T~~ 3llfrc;ft ,:r rllf<IT~ at va snfla
n #4hr var al vs am4at fu \ilTc1"T -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be i.l+eel~ id
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -~NTR •
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(4) .-i'.lllll&lll ~ ~ 1970 <:fQ;ff 'ffil1m c!fl"~-1 'ct" 3@T@ Rtlffur fci,q 3~ \3cRf 3~ 'llT Wl°
3rr?gr zrenfen,fa fufzua ,if@rt arr re?ta #t va uR tR "xii.6.50 "Cffi cJ)T rlJllll&lll ~ ~ "C'lTlT oFiT
arRg 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) n 3it iif@era mi ast fir a5a a Rri st 3ITT" 'lfr ~ ~ fclRrr '7iTill i un- ~~. ~
snaa zya vi iara arq4tr mznf@row (aruff@af@) fr, 19&2 ffea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) lair areas, act sn areas vi -Octlcfi{ 3 41ta n@raw (fl=aa) hw 3rcfim "ch" dfmm #
he4ta sen erea 3rf@fr, &g # err 3wna 3iaar fa=aha(in-2) 3rf@fGzra (28g Rt
inr 29) fcaia: &.e.2y sit#t fan 3@fGz1, 8&& fr err cs a 3iaifa haraat aftrar #t

·

nr{&, aarr ffaa#r are qa-@r sarme3ear &, arf fazerra3iaiasrfrst art
3raf@a zr if@rar#lssza 3rf@ragt
cf,cr~ ,lJ ~ ~wen ,rci fl a lcfi{ "ch"~"WT fctir arz raiifa gnfkv v

(i) mu 11 gt a 3iaafa fuifa val
(ii) ~ "Im ~ t>ft- "JTf "JR>ra wr
(iii) hz rm Rum1a4l h frar 6 a 3iaaia 2zr za#

--t 3rat serf zrgfr Irr "ch"~ fcl a#hz (Gi. 2)y 3rf@fern, 2014 a 3car?qa fas4l3 cfl JI ;q
71f@)artacar faarreftrrare 3rsffvi 3ftfu.r en)'~ ;;:iti-wr1
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~31Ri"~r "ch"w 3r4la nf@suramarwe areas 3rrar erea zT q0s fcl c11R;a ~mWT fctir
mr ~wen "ch" 1o% 3PR1Taf tR3l srziharavs fcl c11 R;a ~ c-ra- q0s "ch" 10% 3PR1TiTf r #rsrma#relv v v

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
---- Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax

(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s Dahej SEZ Limited, 3"° Floor Block No. 14, Udhyog Bhavan, Sector

- 11, Gandhinagar - 382 2011, (hereinafter referred to as the 'appellant')

has filed the present appeal against Order-in-Original No.

20/D/GNR/NK/2018-19 dated 03.12.2018 (hereinafter referred to as

'impugned order') passed by the Assistant Commissioner, Central GST,

Division - Gandhinagar, CGST Commissionerate Gandhinagar (hereinafter

referred to as 'adjudicating authority').

2. Briefly stated, the appellant is holding Service Tax Registration number

AACCD8098ESD004 and are engaged in providing 'Business Support Service',

renting of immovable property service. It was observed by the Audit Officer

of CGST that the appellant has raised invoices for the service charges to be

collected from the allottees after 6 to 8 months of completion of service; that

the said delay in issuance of invoice was taken place due to delay in fixing

the rate charges by SEZ Development committee. The department has asked

to pay the interest of delayed payment of service tax for the period from

2013-14 to 2015-16 which was not agreed by the appellant. Accordingly, a

show cause notice dated 29.08.2017 was issued to them for recovery of

interest amounting to Rs.16,17,766/-. Later on, vide the impugned order,

the adjudicating authority has confirmed the recovery of interest.

4. Being aggrieved, the appellant has filed the instant appeal on the

following grounds:

0

• The service rendered is recurrent in nature for exceeding more than

three months and hence to be considered as Continued Supply of Q
service; that point of taxation in this case shall be the completion of

event as specified in the contract as per proviso to Rule 3(b) of Point

of Taxation Rules, 2011.

• As per contract executed with SEZ units, charges for administrative

service shall be paid after receipt of invoice from Developer; that

invoice can be raised after charges decided by the Development

Committee Meeting.

• The service provided to SEZ units and services provided to them are

exempted under relevant notification against Form A2 and they have

paid service tax only where the SEZ unit failed to provide Form A2 and

such SEZ units has subsequently applied for refund since it is

exempted to them; hence it is a revenue neutral effect.

5. Personal hearing in the matter was held on 21.08.2019. Shri B

Jhaver, Authorized representative of the appellant appeared for t
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and reiterated the grounds of appeal. He further submitted a written

submission dated 21.08.2019 for consideration.

6. I have carefully gone through the facts of the case and submissions

made by the appellant in the appeal memorandum as well as at the time of

personal hearing. The limited point to be decided in the instant case is

relating to the demand of Interest on delayed payment of Service Tax after

due date in respect of service provided during 2013-14 to 2015-16 and

corresponding invoices thereof raised in the year 2014-15, 2015-16 and

2016-17.

7. At the outset, I find that appellant has rendered service to the SEZ

unit in the year 2013-14 to 2015-16 and raised invoices for the service

charges to be collected from the allottees after 6 to 8 months of completion

0 of service. The adjudicating authority has noted that as per Rule 4A of

Service Tax Rules, 1994 and Rule 3(b) of Point of Taxation Rules 2011, the

appellant have to issue invoice not later than thirty days from the date of

completion of service. On other hand, the appellant has contended that the

point of taxation in their case shall be determined according to the date when

such charges are decided by the Development Committee Meeting, as per

Section 12 of Gujarat Special Economic Zone Act, 2004.

8. Service charges of Developer on SEZ units are recurrent in nature for

exceeding more than three months and hence to be considered as continuous

supply of services which is defined in rule 2(c) of point of Taxation rules,

2011 which is reproduced as below: 

0 (c) "continuous supply of service" means any service which is provided, or

to be provided continuously, under a contract, for a period exceeding three

months, or where the Central Government, by ·a notification in the Official

Gazette, prescribes provision of a particular service to be a continuous supply

of service, whether or not subject to any condition;

As per Rule 4A of Service Tax Rules, 1994, in cases of continuous supply of

services, the Invoice, Bill or Challan shall be made within 30 days of the date

when each event specified in the contract which requires the recipient of

service to make payment, is completed ...

"Provided that where the invoice is not issued within the time period

specified in rule 4A of the Service Tax Rules, 1994, the point of taxation shall

be the date of completion of provision of the service";

9. Therefore, the Rule 4A of STR, 1994 prescribes the time limit for

issuance of invoices in case of continuous supply O
; d proviso to
I

the said Rule also prescribes the point of taxation i issuance of
3 !

invoices within the time period prescribed under fer, as per
2s-.9. $°•. av,
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proviso of Rule 3(b) of Point of Taxation Rule, 2011, the invoices shall be

issued not later than 30 days from the date of completion of taxable service

or receipt of payment towards such taxable service which is earlier. The said

Rule read as under:

(i) in case of continuous supply of service where the provision of the

whole or part of the service is determined periodically on the completion of an

event in terms of a contract, which requires the receiver of service to make

any payment to service provider, the date of completion of each such event

as specified in the contract shall be deemed to be the date of completion of

provision of service;

10. All the provisions laid down under Rule 4A of STR, 1994 read with

Point of Taxation Rule, 2011 scrupulously established that the date of

completion of provision of service is due date of issuance of invoice. In the

circumstances, as held by the adjudicating authority, there is no merit in the

contention that the appellant had issued invoice after rate of service charged

decided by the Development Committee. The appellant is required to be

discharged the liability of tax according to the provisions of statute

prescribed. Even if any delay due to administrative procedure, they have all

option to pay service tax provisionally so as to avoid the violation. Therefore,

. I do not find any merit in the contention of the appellant.

11. The appellant further emphasized that the Services provided to the

SEZ units are exempted from payment of Service Tax under relevant

Notifications issued under Finance Act, 1994 against Form A-1 and now Form

A-2. For this I shall refer to the Notification No.12/2013- Service Tax dated

01.07.2013 regarding Exemption to Services provided in SEZ Unit or

Developer of SEZ for authorized operations. In the said Notification, condition

at S. No. 3 (II)(b) reproduced as below:

3. This exemption shall be given effect to in the following manner :

(II) The ab initio exemption on the specified services received by the
SEZ Unit or the Developer and used exclusively for the authorized
operation shall be allowed subject to the following procedure and
conditions, namely :

(b) on the basis of declaration made in Form A-1, an authorization
shall be issued by the jurisdictional Deputy Commissioner of Central
Excise or Assistant Commissioner of Central Excise, as the case may
be to the SEZ Unit or the Developer, in Form A-2;

The applicant nowhere produced or mentioned that they had produced the

requisite form as per aforesaid condition. Th ument does not

have any merit.

p
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9. In view of foregoing discussion, I do not find any reason to interfere
with the impugned order and I uphold the same. Accordingly, I reject the
appeal filed by the appellant.

Attested

10. The appeal filed by the appellant stand disposed off in above terms.

.2%a
Commissioner (Appeals)

Date : .08.2019
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- -a5oias%%.
Superintendent (Appeals),
CGST, Ahmedabad.

BY R.P.A.D
To,
M/s Dahej SEZ Limited,
3rd Floor Block No. 14,
Udhyog Bhavan, Sector - 11,
Gandhinagar - 382 2011:

Copy to:

1. The Pr. Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Commissioner, Central Tax, Gandhinagar.

3. The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar

4. The Assistant Commissioner, Central GST, Division - Gandhinagar,
CGST Commissionerate Gandhinagar.

5. Guard file.

16. PA file




