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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\IRe WRGBR BT IO AEET
Revision application to Government of India :
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(i) A revision apblica‘tion lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the

~ following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country Ftepritory outside
/aféﬁeﬁ?)bk

India of on excisable material used in the manufacture of the goods which g l‘fr\t*;xkto any
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(c)y In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

& 3if SIET W SeUIET Yob B YA @ g Wi YL BT ARG B ME § AN VN AW T §H N7 9
frem & gaIfie SRy, 3ol @ gRT TR o W9 W a7 919 # faw sififfem (F.2) 1998 g 100 & fgaw fw g
=

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each of .

the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is -

. Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against

(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is_filleel=to_avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. FERARLON
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One'copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s Dahej SEZ Limited, 3™ Floor Block No. 14, Udhyog Bhavan, Sector
- 11, Gandhinagar - 382 2011, (hereinafter referred to as the ‘appellant’)
has filed the present appeal against Order-in-Original  No.
20/D/GNR/NK/2018-19 dated 03.12.2018 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST,
Division - Gandhinagar, CGST Commissionerate Gandhinagar (hereinafter

referred to as ‘adjudicating authority’).

2. Briefly stated, the appellant is holding Service Tax Registration number
AACCD8098ESD004 and are engaged in providing ‘Business Support Service’,
renting of immovable property service. It was observed by the Audit Officer
of CGST that the appellant has raised invoices for the service charges to be
collected from the allottees after 6 to 8 months of completion of service; that
the said delay in issuance of invoice was taken place due to delay in fixing
the rate charges by SEZ Development committee. The department has asked
to pay the interest of delayed payment of service tax for the period from
2013-14 to 2015-16 which was not agreed by the appellant. Accordingly, a
show cause notice dated 29.08.2017 was issued to them for recovery of
interest amounting to Rs.16,17,766/-. Later on, vide the impugned order,

the adjudicating authority has confirmed the recovery of interest.

4, Being aggrieved, the appellant has filed the instant appeal on the

following grouhds:

» The service rendered is recurrent in nature for exceeding more than
three months and hence to be considered as Continued Supply of
service; that point of taxation in this case shall be the completion of
event as specified in the contract as per proviso to Rule 3(b) of Point
of Taxation Rules, 2011.

¢ As per contract executed with SEZ units, charges for administrative
service shall be paid after receipt of invoice from Developer; that
invoice can be raised after charges decided by the Development
Committee Meeting.

e The service provided to SEZ units and services provided to them are
exempted under relevant notification against Form A2 and they have
paid service tax only where the SEZ unit failed to provide Form A2 and
such SEZ units has subsequently applied for refund since it is

exempted to them; hence it is a revenue neutral effect.

5. Personal hearing in the matter was held on 21.08.2019. Shri Bhupes

Jhaver, Authorized representative of the appellant appeared for th
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invoices within the time period prescribed under
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and reiterated the grounds of appeal. He further submitted a written

submission dated 21.08.2019 for consideration.

6. I have carefully gone through the facts of the case and submissions
made by the appellant in the appeal memorandum as well as at the time of
personal hearing. The limited point to be decided in the instant case is
relating to the demand of Interest on delayed payment of Service Tax after
due date in respect of service provided during 2013-14 to 2015-16 and
corresponding invoices thereof raised in the year 2014-15, 2015-16 and
2016-17. |

7. At the outset, I find that appellant has rendered service to the SEZ
unit in the year 2013-14 to 2015-16 and raised invoices for the service
charges to be collected from the allottees after 6 to 8 months of completion
of service. The adjudicating authority has noted that as per Rule 4A of
Service Tax Rules, 1994 and Rule 3(b) of Point of Taxation Rules 2011, the
appellant have to issue invoice not later than thirty days from the date of
completion of service. On other hand, the appellant has contended that the
point of taxation in their case shall be determined according to the date when
such charges are decided by the Development Committee Meeting, as per

Section 12 of Gujarat Special Economic Zone Act, 2004.

8. Service charges of Developer on SEZ units are recurrent in nature for
exceeding more than three months and hence to be considered as continuous
supply of services which is defined in rule 2(c) of point of Taxation rules,

2011 which is reproduced as below: -

(c) “continuous supply of service” means any service which is provided, or
to be provided continuously, under a contract, for a period exceeding three
months, or where the Central Government, by -a notification in the Official
Gazette, prescribes provision of a particular service to be a continuous supply

of service, whether or not subject to any condition;

As per Rule 4A of Service Tax Rules, 1994, in cases of continuous supply of
services, the Invoice, Bill or Challan shall be made within 30 days of the date
when each event specified in the contract which requires the recipient of

service to make payment, is completed...

“provided that where the invoice is not issued within the time period
specified in rule 4A of the Service Tax Rules, 1994, the point of taxation shall

be the date of completion of provision of the service”;

9. Therefore, the Rule 4A of STR, 1994 prescribes the time limit for

4‘«\\ﬂgc“amd proviso to
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proviso of Rule 3(b) of Point of Taxation Rule, 2011, the invoices shall be
issued not later than 30 days from the date of completion of taxable service

or receipt of payment towards such taxable service which is earlier. The said

Rule read as under:-

(i) in case of continuous supply of service where the provision of the
whole or part of the service is determined periodically on the completion of an
event in terms of a contract, which requires the receiver of service to make
any payment to service provider, the date of completion of each such event
as specified in the contract shall be deemed to be the date of completion of

provision of service;

10.  All the provisions laid down under Rule 4A of STR, 1994 read with
Point of Taxation Rule, 2011 scrupulously established that the date of
completion of provision of service is due date of issuance of invoice. In the
circumstances, as held by the adjudicating authority, there is no merit in the
contention that the appellant had issued invoice after rate of service charged
decided by the Development Committee. The appellant is required to be
discharged the liability of tax according to the provisions of statute
prescribed. Even if any delay due to administrative procedure, thevy have all
option to pay service tax provisionally so as to avoid the violation. Therefore,

. I do not find any merit in the contention of the appellant.

11. The appellant further emphasized that the Services provided to the
SEZ units are exempted from payment of Service Tax under relevant
Notifications issued under Finance Act, 1994 against Form A-1 and now Form
A-2. For this I shall refer to the Notification No.12/2013- Service Tax dated
01.07.2013 regarding Exemption to Services provided in SEZ Unit or
Developer of SEZ for authorized operations. In the said Notification, condition

at S. No. 3 (II)(b) reproduced as below:-

3. This exemption shall be given effect to in the following manner :

(II) The ab initio exemption on the speciﬁed‘ services received by the
SEZ Unit or the Developer and used exclusively for the authorized
operation shall be allowed subject to the following procedure and

conditions, namely :-

(b) on the basis of declaration made in Form A-1, an authorization
shall be issued by the jurisdictional Deputy Commissioner of Central
Excise or Assistant Commissioner of Central Excise, as the case may
be to the SEZ Unit or the Developer, in Form A-2;

The applicant nowhere produced or mentioned that they had produced the

have any merit.
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9. In view of foregoing discussion, I do not find any reason to interfere
with the impugned order and I uphold the same. Accordingly, I reject the
appeal filed by the appellant.

10.  The appeal filed by the appellant stand disposed off in above termes.

(Gopi Nath){b
Commissioner (Appeals)
Date : .08.2019

Attested

\
(Mohanan (5\\/';6 ?

Superintendent (Appeals),
CGST, Ahmedabad.

BY R.P.A.D

To,

M/s Dahej SEZ Limited,

3 Floor Block No. 14,
Udhyog Bhavan, Sector - 11,
Gandhinagar - 382 2011:

Co to:-

The Pr. Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, Gandhinagar.

The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar

The Assistant Commissioner, Central GST, Division - Gandhinagar,
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CGST Commissionerate Gandhinagar-.
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